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Criminal Law

Specialized Courts: Have They Gone Too Far
or Not Far Enough?

By Elizabeth S. Kase, Douglas K. Stern
and Jamie A. Rosen

Approximately twenty years ago, the
New York State Unified Court System
began to establish problem-solving
courts. As part of this effort, New York
State courts adopted an administrative
structure allowing for the dif-
ferentiation and specialized
treatment of specific defen-
dants facing charges in the
criminal justice system. New
York State created the spe-
cialized court parts to
address at-risk defendants
with increased likelihood of
recidivism with intervention,
treatment and a tailor made
approach to the troubles they
face. Two of the many prob-
lem-solving courts created
were the Adolescent
Diversion Part (ADP) and the Mental
Health Court (MHC).

The Adolescent Diversion Part
In January 2012, the New York
State Unified Court System, in conjunc-

tion with the Center for Court
Innovation, began a pilot program in
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nine counties to implement ADP. ADP
addresses individuals who are charged
with non-violent offenses in criminal
court allegedly committed when the
youth was 16 or 17 years old. Currently,
New York is one of only two states
where 16- and 17-year-olds are treated
as adults, even for non-vio-
lent offenses such as posses-
sion of controlled substances,
petit larceny, fare evasion,
trespass, graffiti, and erimi-
nal mischief.1

In his 2012 State of the
Judiciary Address, Chief
Judge Jonathan Lippman
astutely noted, “[s]tudy after
study has confirmed that
older adolescents who are
prosecuted and convicted in
criminal courts are more
likely to re-offend, re-offend
sooner, and go on to commit serious
crimes at a higher rate than youths who
go through the family court system.’2
New York State created the ADP pilot
program with the goal of recognizing
that these offenders are still children
who should be afforded an opportunity
to turn their lives around by encourag-

ing dispositions that will result in the
yvouthful offender not having a criminal
record.

An eligible case can be transferred to
the ADP following arraignment, upon
motion of the court, the defendant, or
the District Attorney. ADP utilizes a
full service approach by edu-
cating and counselling young
offenders and emphasizing
court outcomes designed to
help these young offenders
find support and assistance
to pursue “law-abiding, pro-
ductive futures.”s

Participation in ADP
requires the consent of a par-
ent or legal guardian and an
initial screening to assess the
individual’s home life and
educational environment.
The individual is usually
placed on interim supervisory probation
to assist in the monitoring of the youth’s
behavior and progress. Participants
may also attend specialized treatment
programs and perform community serv-
ice. After completion of the individually
tailored program, the participant is
released, usually with a reduced charge
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and/or a sealed record and with the
hope that he or she will not re-offend.
Critically, ADP litigants receive the
benefit of a sealed record by operation of
law, as they are considered Youthful
Offenders (under age 19). This is con-
sistent with provisions of New York law
that considers offenders
under age 16 as juveniles,
with those matters being
heard in Family Court and
their dispositions usually
sealed from public view.
Incredibly, 18 year olds
are not automatically grant-
ed access to ADP even
though they have the same
rights to a sealed record as 16
and 17 year olds. Though
New York law provides that
an 18 year old is considered
to be a youthful offender,
notwithstanding this designation, the
District Attorney’s Office must consent
to admission for 18 year olds to ADP.
The disparate processing of 18 year olds
suggests a lack of uniform access of the
ADP program as well as a potential lost
opportunity for these teens to receive
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targeted programming addressing their
individualized needs.

The Mental Health Court

New York State’'s Mental Health
Courts (MHC) handle matters mvolving
those accused of ecriminal acts who suffer
from a mental illness. In 2002, the first
MHC opened in Kings County. New
York State originally created MHC for
non-violent, adult mentally ill felony or
misdemeanor offenders. While some
MHCs have also become available to
individuals charged with more serious,
violent offenses, others do not offer a
forum for certain violent criminal
charges.*

MHC models itself after New York’s
Drug Treatment Court. MHC has the
goal of providing offenders suffering
from a mental illness with the support
and structure they need in order to avoid
further criminal behavior. MHCs also
strive to reduce jail or prison time for
offenders with mental illness, improve
the courts’ ability to identify, assess and
monitor offenders with mental illness,
improve the quality of life for individuals
with mental illness, and improve coordi-
nation between mental health and crim-
inal justice systems.5

MHCs aim to provide long-term, com-
munity-based mental health treatment
for offenders in lieu of a jail or prison
sentence. Access to MHC is granted
upon the defendant’s application with
the consent of the Court and District
Attorney. This application must include
a detailed history of diagnosis, care and
treatment with a waiver of HIPAA pri-
vacy rights so the MHC and related staff
can obtain clinical information.

Once a mentally ill defendant enters
the MHC an individualized treatment

plan is formulated which includes hous-
ing, mental health treatment, case man-
agement, vocational training and addi-
tional treatment for co-occurring sub-
stance abuse, and serious health 1ssues,
if indicated. Every defendant is required
to return to court on a regular basis to
meet with case managers and appear
before the Judge to report on his/her
progress in treatment. At the successful
conclusion of the program, the defendant
may receive a reduction of charges and
avoid incarceration. Most, if not all, par-
ticipants in MHC are non-incarcerated
defendants that have the capacity to fol-
low a court’s directive to regularly attend
therapeutic services and court appear-
ances.

Griticisms of Specialized Courts

Problem-solving courts have had
great success since their inception, as
evidenced by the increase in court
resources allocated for these specialized
courts and plans to implement even
more specialized courts (e.g. the
“Human-Trafficking Court”). However,
they do have their shortcomings.

Specialized courts may not always
identify or support the populations they
are intended to serve. It is clear that a
large portion of alleged criminal offend-
ers have underlying metal health issues,
which increases their propensity to be
involved in criminal activity. According
to data from the New York City
Department of Correction, 40% of all
inmates at Rikers Island have a diag-
nosable mental illness.6 However, those
defendants with a mental illness who do
not clearly fall within the guidelines of
MHC, or who do not have sufficient
insight into their illness to be compliant
with treatment, fail either to gain entry
to or remain within MHC. As a result,
these defendants are deprived of access
to resources and the quality of care and
attention received through the MHC.
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Additionally, given the emergence of
Autism Spectrum Disorders (ASD) in the
young adult population, individuals with
ASD who are accused of criminal acts
lack a specialized court to address their
specific needs. Quite often a defendant
who is on the “high end” of the Autism
spectrum (sometimes referred to as High
Functioning Asperger’s) will have the
requisite intellectual ability to under-
stand the trial process but will be com-
pletely lacking in the social and emotion-
al skills to competently assist counsel.

This leads to a situation where the
criminal justice system cannot fashion a
just remedy; the defendant will be
deemed competent to stand trial yet can-
not have their culpability excused due to
mental disease or defect (i.e. the “insani-
ty” defense). Those defendants on the
lower functioning end of the Autism
spectrum face even greater dilemmas as
they will never qualify for MHC and are
processed through the mainstream crim-
inal justice system. It is clear that there
is increasing diagnosis of ASD and this
will present a great challenge for the
criminal justice system over the next
decade.

Can A Court be Over-Specialized?

In a recent case, a firefighter who
was a first responder to the September
11th attacks and assisted in the recov-
ery effort at Ground Zero for many
months thereafter, and currently suffers
from Post-Traumatic Stress Disorder
(PTSD) was a denied access to a special-
ized court.

In this situation, the criminal activity
that the defendant was alleged to have
engaged In was consistent with the
symptoms of PTSD. The defendant
attempted to gain access to the Veterans
Court, a successfully run specialized
court, on the theory that he is a domestic
serviceman (arguably, a veteran of 9/11)
and has a similar diagnosis to combat
veterans. Unfortunately, he was denied
entry to the Veterans Court because he
did not serve in the military. He was,
therefore, not able to avail himself of the
existing specialized treatment and pro-
gramming for those similarly situated.

Herein lies the conundrum of special-
ized courts: narrow criterion excludes
persons who are deserving and would
benefit from the specially tailored adju-
dication and treatment offered only by
these courts.

Have the Courts Gone Far Enough
in Specializing?

One stark contradiction can be seen
in the disparate options offered to those
with drug addiction issues in the Drug
Treatment Court (DTC), but not to alco-
hol abusers charged with a DWI offense.

Drug abusers who may gain entry to
the DTC are eligible to receive treatment
and counselling for their addictions, and
then upon graduation from the special-
ized court program may also receive a
non-criminal disposition. Though DWIs
are generally funneled through a dedi-
cated court part that only hears DWI-
related cases, the DWI part is not desig-
nated by OCA as an alternative court
offering treatment, counseling or indi-
vidualized monitoring.

Those accused of DWI face traditional
prosecution and are not offered treat-
ment alternatives or any opportunity for
a non-criminal disposition upon comple-
tion of an alcohol-treatment program.
The only possible non-criminal disposi-
tion (Driving While Ability Impaired —
VTL § 1192.1) is available only when
offered upon the prosecutor’s discretion.
In contrast, the defendant with drug-
related issues who is accused of patently
illegal conduct, is afforded the opportu-
nity to enter a court program that will

provide support, guidance and a non-
criminal disposition for successful com-
pletion.

Conclusion

Specialized courts are working, but in
order for all criminal defendants whose
conduct is the result of a specific condi-
tion or mental illness to be appropriately
adjudicated, the criminal justice system
as a whole must be better equipped to
appreciate those differences and dis-
pense justice fairly and equally.

Research on problem-solving courts
around the country shows reduced rates
of recidivism.” MHC participants gener-
ally experience fewer arrests and
increased time before re-arrest com-
pared with other individuals with men-
tal illness, and are more likely to engage
in treatment and therefore improve their
level of functioning compared with other
offenders with mental illness.8 DTC par-
ticipants have lower drug use rates and
lower re-arrest rates.? It appears that
adolescents have a lower rate of recidi-
vism after participating in the ADP.

Court innovation is a welcomed addi-
tion to the criminal justice system, but
specialized programs should have
greater flexibility to include all those
who seek to address the issues underly-
ing their criminal conduct.
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